	
  

	
  
November 25th, 2015

RE: NOTICE OF APPEAL, REQUEST FOR STAY, STATEMENT OF
REASONS, and REQUEST FOR RELEIF REGARDING THE BENDIRE
EMERGENCY FIRE STABILIZATION PLAN
TO:
Office of the Solicitor
US Department of the Interior
Pacific Northwest Region
805 SW Broadway, Suite 600
Portland, Oregon 97205
and
US Department of the Interior
Office of the Secretary
Office of Hearings and Appeals
Board of Land Appeals
4015 Wilson Blvd.
Arlington, Virginia 22203
and
Bureau of Land Management
Vale District Office
Malheur Resource Area
100 Oregon Street
Vale, OR 97918

	
  
Appellants:
Blue Mountains Biodiversity Project
Portland Office
5622 NE 7th Ave
Portland, Oregon 97211
Reference:
Notice of Field Manager’s Final Decision, Bendire Fire Emergency Stabilization Plan
This letter serves as a notice of appeal, request for stay, statement of reasons, and request
for relief from Blue Mountains Biodiversity Project regarding the Vale District’s Notice
of Field Manager’s Final Decision, Bendire Fire Emergency Stabilization Plan.
Pursuant to 43 CFR Part 4, Blue Mountains Biodiversity Project has the right to appeal
the Notice of Field Manager’s Final Decision, Bendire Fire Emergency Stabilization
Plan. This notice of appeal is timely because it is delivered to your office on or before
November 26th, 2015.
Dear Responsible Official:
Pursuant to 43 CFR 5003, Blue Mountains Biodiversity Project is submitting the
following Appeal of the Final Decision Documentation and Determination of NEPA
Adequacy for the Bendire Emergency Fire Stabilization Plan.
Decision Title: Notice of Field Manager’s Final Decision, Bendire Fire Emergency
Stabilization Plan
Project Description:
Herbicides treatments for Invasive Annual Grasses: The aerial application of Imazapic
herbicide to reduce the threat invasive annual grasses pose to priority greater sage-grouse
habitat. The aerial herbicide application would be applied on approximately 17,000 acres
within burned area. Imazapic would be applied at a six ounce per acre rate and include
appropriate adjuvants and may be applied over a two year period to account for local
spray windows.
Inventory and Treat Noxious Weeds: Inventory and treat noxious weeds with ground
applications best suited to each site and weed type during the first year. Monitor and retreat sites if necessary. Identified noxious weed sites would be treated for a minimum of
two consecutive years. Target species would include: Russian and diffuse knapweed,
Scotch thistle, bull thistle, Canada thistle, whitetop, and medusahead wildrye.
Planting: Hand planting approximately 4,764 acres of sagebrush or bitterbrush seedlings
in order to accelerate the recovery of these key shrub species, not only for sage-grouse,
but for other key wildlife such as elk and mule deer and other sage brush obligates. Seed
collection and grow out will occur during year one with planting occurring during years
two and three.
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Seedings: Seeding desirable native perennial grasses where the fire burned hottest and
where there is a high potential to become infested with invasive annual grasses on
approximately 7,480 acres. Aerial seeding methods would be utilized due to the steepness
and rockiness of the terrain. A seed mix composed of competitive native species such as
bluebunch wheatgrass and Idaho fescue was deemed necessary by the IDT due to an
infestation of invasive annual grasses within the near vicinity of the intense fire.
Livestock Management: Protecting the area from livestock grazing during a period
necessary for establishment and recovery of health and vigor of desired vegetation.
Approximately sixteen miles of three-strand temporary protective fence would be
constructed to separate the burned area from unburned portions of affected pastures.
Forty miles of existing management fence would be repaired and/or reconstructed within
the affected allotments. Fence reconstruction may be as minimal as replacing H-braces
and rock cribs but may be as large as full fence replacement, depending on the severity of
the damage caused by the fire. In all fence reconstruction, metal materials would be used
to the fullest extent possible. Fences requiring full replacement would be reconstructed in
the same location as the previous fence.
Erosion Control: Preventing hazardous road conditions would occur by installing up to
straw waddles in key drainages and along road where erosional forces could wash out
roads making them impassible.
Cultural Resources: Assessment and stabilization of impacted known cultural resources.
Effectiveness Monitoring: Monitoring and assessing emergency stabilization treatments
for success and/or failure
Project Location: Township 6 South, Range 3 East, Sections 7, 18, 19, 30, 31 and
Township 7 South, Range 3 East, Sections 5 and 6, Willamette Meridian. Clackamas
County, Oregon.
Date of Decision: October 27th, 2015
Name of Deciding Officer: Thomas Patrick Ryan, Field Manager, Malheur Resource
Area, Vale BLM.
Appeal of Final Decision Documentation and Decision Rationale for the Bendire
Emergency Fire Stabilization Plan
I.

Appellants’ interests:

Blue Mountains Biodiversity Project (BMBP) has a specific interest and history in
preventing ecological harm from toxic herbicide use in Eastern Oregon. This are includes
the Bendire Fire area, and that interest will be adversely affected by this project. If there
had been an EA or EIS for this project, we would have had a chance to comment on this
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project and would have done so. As there was no EA or EIS specific to this project, we
had no opportunity to establish our standing through commenting on an EA or EIS.
Therefore, we should have standing to appeal. We have previously expressed our interest
in this region, and have standing to appeal this decision according to 36 CFR § 215.11
(a)(2). Blue Mountains Biodiversity Project is a project of the League of Wilderness
Defenders, which is a 501(c)(3) Oregon non-profit. BMBP is based in Fossil, Oregon
(BMBP also has a Portland office) and has worked to protect public lands in Eastern
Oregon for over 24 years. Many of BMBP’s hundreds of supporters live in the
communities in Eastern Oregon, and use the region extensively for recreation, viewing
wildlife and wildflowers, hunting, fishing, overall aesthetic enjoyment, and other
purposes. The value of the activities enjoyed by BMBP members and staff will be
irreparably damaged by this project. We have a long-standing interest in the sound
management of this area, and the right to request agency compliance with applicable
environmental laws.
Blue Mountains Biodiversity Project’s stated mission is to defend and restore the natural
ecosystems of the Blue Mountains and Eastern Oregon Cascades bioregions on public
lands. We are a local environmental non-profit organization that works with land
managers and educates local communities and the general public to preserve and protect
the public lands in the Blue Mountains and Eastern Oregon Cascades bioregions.
II.

Request for Stay

BMBP formally requests a stay of implementation of the herbicide use portion of this
project. This stay is essential to prevent an irretrievable commitment of agency resources,
and irreversible environmental damage. Without a stay, the federal government may
allow herbicide use and subsequent damage to ecologically invaluable areas, to the
lasting detriment of sensitive species in the project area. Because BMBP may pursue a
legal challenge to this project with or without this stay, herbicide application in this
project would unnecessarily expose the government to liability regarding irretrievable
losses. The appellant petitions for a stay of the decision pending appeal, pursuant to 43
C.F.R. 4.21(a), (b) for the reasons described below.
1. There is a high likelihood of immediate and irreparable harm if the stay is
not granted
A stay is necessary because the full implementation of this project will occur before the
Appeal is decided. This will cause immediate and irreparable harm to the area, including
streams and other waterbodies, native plants, and sensitive wildlife of the watersheds if
the stay is not granted. The project is likely to be partially or completely implemented
before the Board ruling.
A stay is necessary so that the Board will have the ability to redress our injury after
considering the merits of this appeal. The Statement of Reasons below will show how
this project will cause immediate and long-lasting harm to the public, as well as to
watershed resources. Staying the decision will preserve the status quo, allowing the BLM
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to make the necessary corrections to this project. Once herbicides are aerially sprayed
and contamination is widespread, the harm to ecosystems and habitats cannot be undone.
2. The harm to appellants if the stay is denied far outweighs potential harm
from granting the stay
Denying the stay will have negative environmental impacts because the project will be
implemented, whereas the government would incur no harm if a stay were granted. The
government can simply implement the project at a later time. The courts have found that,
“Environmental injury, by its nature, can seldom be adequately remedied by money
damages and is often permanent or at least of long duration, i.e., irreparable.”1 When
environmental injury is “sufficiently likely, the balance of harms will usually favor the
issuance of an injunction to protect the environment.”2 In contrast, any harm to the
government would be economic and “the Government’s economic loss cannot be
considered compelling if it is to be gained in contravention of federal law.”3
3. This appeal has a high likelihood of success on the merits
The likelihood of success of this appeal on the merits is demonstrated in the comments
and information we have submitted to the BLM, and by the reasons outlined in our
Statement of Reasons below.
Any decision to proceed with the herbicide use in this project would violate BLM’s duty
under the Federal Land Policy & Management Act (FLPMA) to “take any action
necessary to prevent unnecessary and undue degradation of the [public] lands.” 43 U.S.C.
1732(b). “Failure to comply with applicable environmental protection statutes and
regulations thereunder will constitute unnecessary or undue degradation.” 43 C.F.R.
3809.0-5(k)(4). The appeal merits are as follows:
The BLM has failed to comply with the National Environmental Policy Act (NEPA) by
failing to adequately consider the direct and cumulative impacts of herbicide use in the
Bendire Fire Plan on sensitive species in the specific Bendire Fire area. The Bendire
Fire Plan fails to comply with NEPA because there is no site-specific or project-specific
analysis, and so does not take into account direct, indirect, or cumulative impacts on
any sensitive species in the Bendire Fire area. At no time does it make a reasoned
analysis of the effect of this habitat removal on the sensitive species. Without
understanding the effect of the action on the local populations, the BLM cannot
conclude that this project will conserve species and their habitats so as not to elevate
their status to any higher level of concern. RMP at 28.
Without an analysis of the direct impacts of habitat loss to sensitive species, the BLM is
unable to do a sufficient cumulative effects analysis. Thus, the loss of this habitat may
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Amoco Production Co. v. Village of Gambell, 480 U.S. 531, 107 S. Ct. 1396, 1404 (1987).
Id.
3
Wilderness Society v. Tyrrel, 701 F. Supp. 1473, 1491 (E.D. Cal. 1988), rev’d on other grounds, 918 F.2d
813 (9th Cir. 1990) (citing Northern Cheyenne Tribe v. Hodel, 851 F.2d 1152, 1157 (9th Cir. 1988)).
2
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lead to extirpation of bat species, Greater sage grouse, and other sensitive species from
this area. The lack of cumulative effects analysis violates NEPA and prohibits the
BLM from making a reasoned decision as to the impacts on sensitive species.
This summary, in addition to the arguments in the Statement of Reasons below,
demonstrates that this appeal has a high likelihood of success on the merits.
4. The public interest favors granting the stay.
Public interest clearly favors granting the stay. This project is on public lands. Both the
public and the wildlife are dependent on the BLM protecting ecosystems by adhering to
the habitat requirements in the RMP, and because these protections don’t apply to the
adjoining private land. It is also in the interest of the public and the affected special
status species for BLM to undertake conservation actions that improve the status of such
species to the point where their special status recognition is no longer warranted. BLM
Manual 6840.22
In addition, refusal of administrative agencies to comply with environmental laws
invokes a public interest of the highest order: the interest in having government officials
act in accordance with the law.
Many members of the public, as represented by BMBP, oppose the herbicide use in this
project and deserve to have the issues reviewed. A stay will be in the public interest
because it will protect the status quo of the environment in and near the project area, will
halt the implementation of a decision that is not compliant with national and state
environmental policy, and will protect the interests of appellant until a decision can take
place on these merits.
Requested Relief
We request that the following actions take place before moving forward with the Bendire
Fire Emergency Stabilization Plan:
1. Withdraw the Notice of Field Manager’s Final Decision. Conduct site-specific
analysis of environmental effects of the project through the preparation of an
Environmental Impact Statement, or at the very least an Environmental
Assessment for the Bendire Fire Emergency Stabilization Plan;
2. Include risk assessments for all herbicides considered for use within the project
area that include chronic, sublethal, and acute toxicity quantitative analyses as
well as site-specific consideration of possible exposure and contamination
mechanisms, and potential doses to affected wildlife, fish, water, etc.;
3. Analyze and disclose potential effects to all unique site-specific wildlife habitats
and features, and all listed, sensitive, at-risk, management indicator, focal, and
rare species within the project area.
4. Cancel aerial spraying methods of herbicide application;
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5.
6.

Cancel herbicide application within needed buffer areas for listed, sensitive, atrisk, management indicator, focal, and rare species vulnerable to herbicide
contamination. Buffers should be based on biological rationales.
Modify the sale to meet the objections presented in Appellants' Statement of
Reasons and consistent with the National Environmental Policy Act (NEPA) as
well as all other relevant laws, regulations, plans, and directives.

Statement of reasons
BMBP believes that the Bendire Emergency Fire Stabilization Plan (Bendire Fire Plan)
will cause unnecessary damage to the project area. The BLM did not conduct any sitespecific analysis of potential affects on the environment from this project. BMBP also
believes that numerous terrestrial and aquatic resources are threatened by the actions in
the Bendire Fire Plan. This appeal is timely, and submitted within 30 days of the start of
the appeal period, as specified by the Notice of Field Manager’s Final Decision. The
Notice of Field Manager’s Final Decision was signed on October 27th, 2015. BLM
official Bill Dean at the Vale office stated that the date the Decision was signed was the
start date for the appeal period. Neither newspaper publication date nor newspaper of
publication was listed on the BLM website. No public comment period was opened or
made available for this project. Rather, this project attempts to rely on the Environmental
Analysis that was conducted in 2014 for the Buzzard Complex Fire Emergency
Stabilization and Rehabilitation Plans, and was a different fire in a separate geographic
location. The DNA for the Bendire Fire Plan stats that the “Bendire Fire is approximately
30 miles northeast of the Saddle Draw, Riley Field and Beaver Creek fires, managed
within the Buzzard Complex suppression efforts”.
NATIONAL ENVIRONMENTAL POLICY ACT (NEPA)
The BLM is not following the process legally required by the National Environmental
Policy Act (NEPA) in its decision to approve the Bendire Fire Emergency Stabilization
Plan without public notice and comment on an environmental assessment of the Plan.
Congress enacted NEPA in 1969, directing all federal agencies to assess the
environmental impact of proposed actions that significantly affect the quality of the
environment. 42 U.S.C. § 4332(2)(C). Environmental review under NEPA “ensures that
the agency, in reaching its decision, will have available, and will carefully consider,
detailed information concerning significant environmental impacts,” and “guarantees that
the relevant information will be made available to the larger audience that may also play
a role in both the decisionmaking process and the implementation of that decision.” Dep’t
of Transp. v. Pub. Citizen, 541 U.S. 752, 768 (2004).
NEPA requires federal agencies to prepare, consider, and approve an adequate
Environmental Impact Statement (EIS) for “any major federal action significantly
affecting the quality of the human environment.” 42 U.S.C. 4332 (2)(c); 40 C.F.R. §
1501.4(a)(1). The BLM must prepare an EIS if “the agency’s action may have a
significant impact upon the environment.” Nat’l Parks & Conservation Ass’n. v. Babbitt,
241 F.3d 722, 730 (9th Cir. 2001) (“NPCA”); see Anderson v. Evans, 371 F.3d 475, 488

	
  

7	
  

	
  
(9th Cir. 2004) (an EIS is required if “substantial questions” exist as to whether a project
may have a significant environmental effect). “This is a low standard.” Klamath Siskiyou
Wildlands Ctr. v. Boody, 468 F.3d 549, 562 (9th Cir. 2006).
To determine whether an action requires an EIS, an action agency may prepare an EA. 40
C.F.R §§ 1501.4(b), 1508.9. The purpose of an EA is to provide the agency with
sufficient evidence and analysis for determining whether to prepare an EIS or to issue a
Finding of No Significant Impact (FONSI). Metcalf v. Daley, 214 F.3d 1135, 1143 (9th
Cir. 2000). If the agency decides not to prepare an EIS, the agency’s FONSI must set
forth a “convincing statement of reasons” to explain why the action will not have a
significant impact on the environment. Blue Mountains Biodiversity Project v.
Blackwood, 161 F.3d 1208, 1212 (9th Cir. 1998); see also 40 C.F.R. §§ 1501.4(e),
1508.13. “The statement of reasons is crucial to determining whether the agency took a
‘hard look’ at the potential environmental impact of a project.” Blue Mountains, 161 F.3d
at 1212.
The NEPA process is intended to help public officials make decisions that are based on
understanding the environmental consequences, and take actions that protect, restore, and
enhance the environment. 40 C.F.R. § 1500.1(c). Additionally, the purpose of NEPA is to
require disclosure of relevant environmental considerations that were given a “hard look”
by the agency, and thereby to permit informed public comment on proposed action and
any choices or alternatives that might be pursued with less environmental harm. Lands
Council v. Powell, 395 F.3d 1019, 1027 (9th Cir. 2005).
Despite this very clear regulatory and legal framework set out for the agency, the BLM
failed to prepare any NEPA analysis for the Bendire Fire Plan area, so what is the basis
for the BLM’s determination that a decision notice constitutes adequate NEPA analysis?
The purpose of NEPA is to make informed decisions about a project before it is
implemented. NEPA requires that decisionmakers be informed of the environmental
consequences of their decisions. The NEPA process must be completed before an agency
makes a final decision on a proposed action. Unfortunately, the BLM is attempting to
circumvent the NEPA process, and instead of conducting an environmental analysis for
the Bendire Fire Emergency Stabilization Plan, the BLM is attempting to rely on is the
EA for the Buzzard Complex Fire Emergency Stabilization and Rehabilitation Plans (The
Buzzard Complex Fire Plan). The Buzzard Complex Fire Plan EA that the BLM is
attempting to rely on was conducted for a project that was implemented approximately 30
miles away from the current project. While incorporating portions of the environmental
analysis for the Buzzard Complex Fire Plan may be appropriate as a part of the
environmental assessment for the Bendire Plan, it cannot substitute for a site-specific
analysis of the actual proposed project and its impacts on the specific area. In addition,
the Buzzard Complex Fire Plan EA was not a programmatic EIS, and the BLM’s attempt
to tier the Bendire Fire Plan to the Buzzard Complex Fire Plan EA is inappropriate.
Please cite the regulations the BLM is relying on in order to use an EA from a different
project in a separate geographic location.
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Furthermore, the Bendire Fire area contains unique features that were not present in the
Buzzard Complex Fire Plan area, such as Bendire Creek, South Fork Indian Creek,
Gregory Creek, the Willow Reservoir, Bully Creek, and the Beulah Reservoir
downstream of the project. In addition, the DNA noted that “[w]ithin the Bendire Fire
burned area, approximately 220 acres have been determined to possess wilderness
characteristics.” These and other unique and valuable resources within the area, and the
possible effects to these resources from the proposed widespread aerial spraying of
herbicides, warrant a site-specific, project-specific environmental analysis. The Notice of
Field Manager’s Final Decision for the Bendire Fire Emergency Stabilization Plan is not
supported by a reasoned decision-making process, nor is it supported by the record.
Agencies are required to make efforts to provide meaningful public involvement in their
NEPA processes. Issuing the Notice of Field Manager’s Final Decision for the Bendire
Fire Emergency Stabilization Plan does not provide for public comment, participation, or
involvement in any manner in this project. The BLM failed to uphold the requirements of
NEPA because the public did not have an opportunity to be meaningfully involved in this
project as per CEQ NEPA Regulations, 40 C.F.R. §§ 1501.4(b), 1506.6(b).
The following screenshots of the Bendire Fire area and the Buzzard Complex Fire area
clearly show that these fires took place in separate and distinct geographic locations:
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Section 102 of NEPA requires agencies to prepare reports detailing the impact of their
actions on the environment. These reports must include an “interdisciplinary approach”.
An interdisciplinary team did not have an opportunity to provide reports or consider
possible impacts to the Bendire Fire Plan area. This is a violation of the NEPA process.
Tiering of NEPA analysis to a programmatic or overview EIS does not allow for the
circumvention of site-specific analysis, public comment processes, or other aspects of
NEPA review. NEPA requires that site-specific or project-specific environmental
analyses (such as an EIS) are conducted for projects, even if they fall within the purview
of a programmatic or overview EIS. The intent is “to make each EIS of greater use and
meaning to the public as the plan or program develops”, and to minimize duplication in
the subsequent analyses. It should not replace the subsequent, site-specific analyses
(BLM 2011, webpage). The Buzzard Complex Fire Plan EA is not a programmatic or
overview EIS, and covers a separate geographic location. The Bendire Fire area does not
fall within the purview of the Buzzard Complex Fire Plan EA. It is inappropriate to tier
the Bendire Fire EA to the Buzzard Complex Fire Plan EA. Also, the use of a tiered
analysis does not preclude site-specific analysis or public comment periods, and is not
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meant to replace project-specific analyses. The Citizen’s Guide to NEPA from the
Council on Environmental Quality states that tiering is only appropriate when the
sequence of statements or analyses is: (a) from a program, plan, or policy environmental
impact statement to a program, plan, or policy statement or analysis of lesser scope or to
a site-specific statement or analysis; or (b) from an environmental impact statement on a
specific action at an early stage (such as need and site selection) to a supplement (which
is preferred) or a subsequent statement or analysis at a later stage (such as environmental
mitigation). The BLM has met neither of these qualifications for tiering in the Bendire
Fire Plan. Even if the Bendire Fire Plan met these qualifications (which it does not), the
BLM must still conduct a site-specific environmental analysis in the form of an EA or an
EIS, complete with full public comment periods.
In failing to conduct an environmental analysis for the Bendire Fire Plan, the BLM is also
violating the Administrative Procedures Act (APA) by the acting in an arbitrary,
capricious manner and in violation of the law. The lack of environmental analysis for
this project carries with it a total absence of cumulative effects analysis. For example, the
BLM’s reliance on an EA from a separate, past project in a different geographic location
cannot, by definition, consider the cumulative impacts of other nearby projects on the
Bendire Fire Plan area. Approving the Bendire Fire Plan despite this omission is arbitrary
and capricious.
The project will not meet the assumed purpose and need of the project; since no projectspecific or site-specific environmental analysis was conducted, the BLM did not state a
formal purpose and need. However, the Notice of Field Manager’s Final Decision for the
Bendire Fire Plan Emergency Stabilization Plan noted that herbicide spraying “would
decrease the risk of medusahead wildrye and cheatgrass expanding within the Bendire
fire perimeter.” It is unlikely that herbicide spraying in the Bendire Fire Plan will achieve
the desired outcome of reducing risks of invasive plants such as cheatgrass and
medusahead. Aerial herbicide spraying poses numerous risks to the terrestrial and aquatic
resources within the area, and may also serve to exacerbate the disturbance conditions in
which invasive plants thrive (see discussions on direct and indirect effects below, as well
as CWA and ESA discussions). Proposed herbicide spraying may result in conditions in
which invasive plants continue to colonize, establish, and spread within the area.
Furthermore, without a comprehensive prevention plan that emphasized the prevention of
invasive species introduction and establishment, invasives will continue to be a
widespread and chronic problem due to livestock grazing (cattle will only be excluded for
two seasons according to the Decision Notice), OHVs, and other activities.

	
  
SCOPE OF ANALYSIS AND ALTERNATIVE DEVELOPMENT
NEPA requires the BLM to analyze a range of alternatives and disclose the results of that
analysis. 42 USC § 4332, 40 C.F.R § 1508.9. The BLM’s use of the Buzzard Complex
Fire Plan EA as a stand-in for any environmental analysis in the Bendire Fire Emergency
Stabilization Plan is wholly inappropriate and does not meet NEPA requirements. The
scope of analysis and alternatives development has not been considered for the Bendire
Fire area, and so these NEPA requirements have not been upheld by the BLM.
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FAILURE TO ADEQUATELY ANALYZE DIRECT AND INDIRECT EFFECTS
CEQ NEPA Regulation Section as per 40 C.F.R. § 1508.8 defines “effects” which must
be examined in NEPA analysis. “Effects” include: (a) Direct effects, which are caused by
the action and occur at the same time and place; and b) Indirect effects, which are caused
by the action and are later in time or farther removed in distance, but are still reasonably
foreseeable. Indirect effects may include growth inducing effects and other effects related
to induced changes in the pattern of land use, population density or growth rate, and
related effects on air and water and other natural systems, including ecosystems. Note
that without site-specific/project-specific NEPA analysis, it is impossible for the BLM to
analyze the direct effects of the Bendire Fire Emergency Stabilization Plan and its
associated actions.
The Bendire Fire Plan does not contain an adequate analysis of possible effects from
herbicide spraying on soils, soil crusts, lichens and bryophytes, non-target vegetation,
ecosystem health, native plant and animal diversity, or listed species. Imazapic has not
been well tested, particularly with regard to chronic or low level exposures, non-target
vegetation, insects, and wildlife forage. For example, herbicides can shift native species
compositions and reduce diversity of native plant communities, as less herbicide tolerant
species are replaced by more herbicide tolerant species. Also, if a reduction or shift in
pollinator species occurs, changes to plant species composition or diversity could follow
(USFS 2012). Possible shifts in native plant composition may negatively impact Sage
grouse as well as biodiversity of native plant species.
The Invasive Plant Treatments Final Supplemental EIS for the Deschutes and Ochoco
National Forests, Crooked River Grasslands (USFS 2012) states that on page 144:
“Herbicides can move off-site in water, soil, and wind, thereby affecting non-target
vegetation. This can result from spray drift (from broadcast and spot treatments), runoff,
leaching, or through groundwater movement.” We are very concerned that the potential
for herbicides, including Imazapic, to negatively affect native vegetation and to move offsite into waterbodies has not been adequately analyzed by the BLM for the Bendire Fire
Plan.
Affects to soils by aerial spraying of Imazapic needs to be analyzed for the Bendire Fire
Plan, and negative effects should be avoided. The USFS (2012) on pg. 201 discusses
application rates and risks of certain herbicides, and some of the unintended
consequences. “The application of herbicides at rates necessary to control invasive plants
could indirectly affect the productivity of the site in the short-term by altering the
vegetative cover and associated organic input provided by plants [on] site. The loss of
cover or a transition of species composition on sites treated with herbicides is likely to
affect the soil microbial community more certainly in the months following treatment
than any direct toxic action by herbicide residues on the microorganisms.” The USFS
also points out on page 201 that “[t]he treatment of sites with herbicides could also
indirectly affect site productivity in the short term through changes in total organic
production on site and annual input into the soil”. For example, [m]edusahead in
particular breaks down more slowly due to high silica content and creates a thick mat of
material on the soil surface”, contributing to a situation in which a “short-term lag of
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organic input would temporarily reduce the amount of organic matter available for
decomposition and nutrients, and thus indirectly affect the productivity of the site.” We
are concerned that these issues may also apply to Imazapic, and have not been disclosed
or adequately analyzed by the Bendire Fire Plan.
Possible unintended impacts, such as negative impacts to soil crusts and the potential
increases in invasive plants should have been considered and analyzed by the Bendire
Fire Plan. The aerial spraying of Imazapic may reduce lichens and bryophytes, which
would in turn also reduce biological soil crusts. Degradation of soil crusts may have
unintended consequences including increases of cheatgrass and probably medusahead.
The Invasive Plant Treatments Final Supplemental EIS for the Deschutes and Ochoco
National Forests, Crooked River Grasslands (USFS 2012) states on pg. 148 that:
“[l]ichens and bryophytes would be especially sensitive to herbicides because they lack a
waxy cuticle and so would easily absorb them (Geiser 2006, pers. comm.). Lichens and
bryophytes lack roots and instead obtain moisture and nutrients directly from the
atmosphere; therefore, they are particularly sensitive and vulnerable to aerosols and
contaminants in the atmosphere such as herbicide mist.” The USFS (2012) also notes that
“[b]iological soil crusts are a complex mosaic of cyanobacteria, green algae, lichens,
mosses, microfungi, and other bacteria. In rangelands, they function as living mulch by
retaining soil moisture and discouraging annual weed growth (Belnap et al. 2001).” The
USFS (2012) goes on to state that: “Kaltnecker et al. (1999) found that areas with intact
biological soil crust cover maintain low cheatgrass densities despite abundant seed
sources nearby.” In addition, the USFS (2012) shows on Table 40 pg. 187 that there is
“no information” on Imazapic regarding toxicity to soil microbes, and notes that the halflife of Imazapic is 113 days and that the absorption by soils is considered “moderate”.
The BLM also needs to include soils types and soil surface textures in their analyses in
order to understand herbicide effects.
The BLM failed to analyze potential direct and indirect effects to numerous species,
including Honey bees
The USFS (2012) states: “[p]esticides are one of several factors thought to possibly
contribute to catastrophic losses of honey bees (“colony collapse disorder” or CCD)
reported since 2006. Since the proposed action proposed to use herbicides, a class of
pesticides, a discussion of the possible connection of herbicide use and CCD is
warranted.” However, the Bendire Fire Plan did not disclose or consider any site-specific
potential effects related to herbicides and bees, or any other insects. The USFS (2012)
states on pg. 387 that “[p]esticide exposure may affect bees through direct toxicity or by
adding additional stress.” The BLM needs to analyze potential cumulative impacts of
herbicide spraying on honey bees in conjunction with pesticide and herbicide use on
adjacent areas, including on private lands.
The BLM failed to analyze potential direct and indirect effects to numerous species,
including Mule deer and Rocky mountain elk
“The grazing and browsing habits of elk and deer make it possible for them to consume
vegetation that has been sprayed with herbicide” (USFS 2012 pg. 431). In their analysis
of invasive plant treatments on the Deschutes National Forest, the USFS notes that they
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are not proposing aerial spraying of herbidice over large areas of deer and elk forage
areas, consequently ameliorating potential risks to acute or chronic toxicity to these
species. However, because the BLM is proposing to aerially spray herbicide over large
areas that are likely to be foraged by deer and elk, a site-specific analysis to the possible
effects to these species is needed.
The BLM needs to consider uncertainty and data gaps as part of the direct and indirect
effects analysis in an EA or EIS
The BLM needs to account for uncertainties and data gaps, and consider the potential
risks this lack of data poses to the environment. A precautionary approach should be
taken. The USFS (2012) notes on pg. 390 that there are considerable data gaps in current
understanding regarding effects on herbicides, particularly in a non-laboratory, natural
environment: “[g]enerally, active ingredients have been tested on only a limited number
of species and mostly under laboratory conditions. While laboratory experiments can be
used to determine acute toxicity and effects to reproduction, cancer rates, birth defect
rates, and other effects that must be considered, laboratory experiments do not account
for wildlife in their natural environments. Environmental stressors can increase the
adverse effects of contaminants, but the degree to which these effects may occur for
various herbicides is largely unknown.”
In addition, herbicide effects are unknown and never tested for most species. This is
particularly important to consider when examining worst-case scenarios for listed, at-risk,
sensitive, rare, or otherwise vulnerable species. USFS (2012) pg. 390 notes that: “[m]ost
toxicity testing utilizes surrogate species. Surrogate species serve as a substitute for the
species of interest, because all species of interest could not be tested. Surrogate species
are typically organisms that are easily tested using standardized methods, are readily
available, and inexpensive…. On the rare occasions when data can be obtained from
federally listed species, the limited conditions under which they are taken may bias the
results (e.g. see Wiemeyer et al. 1993).”
The BLM needs to disclose and consider existing data gaps, and acknowledge the
associated uncertainties. Are there impurities or surfactants included in Imazapic? The
USFS (2012) on pgs. 393-394 noted that “…inerts and adjuvants generally do not have
the same amount of research conducted on their effects, especially to wildlife species,
compared to active ingredients.
The BLM failed to analyze potential direct and indirect effects associated with inerts,
surfactants, adjuvants, and impurities. The BLM also failed to analyze potential direct
and indirect effects from possible synergistic interactions associated with Imazapic and
the other ingredients within the Imazapic formula, or from possible synergistic
interactions with other herbicides or chemicals likely to be used in or near the project
area. We are concerned that because the USFS did not conduct an environmental analysis
for the Bendire Fire Plan area, there was no analysis of synergistic, antagonistic, or other
unintended chemical interactions in relation to herbicide spraying in the project area, or
the potential affects to wildlife, fish, or aquatic or terrestrial habitats within this area.
USFS (2012) pg. 395: None of the inert ingredients included on EPA’s List 2, 3, or 4
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need to be disclosed on the herbicide label, despite evidence that some compounds on
these lists may cause adverse effects to laboratory animals and humans (Anonymous
1999; Cox 1999; Knight 1997; Knight and Cox 1998; Marquardt et al. 1998). The EPA’s
website (http://www.epa.gov/opprd001/inerts/) states, “Since neither federal law nor the
regulations define the term "inert" on the basis of toxicity, hazard or risk to humans, nontarget species, or the environment, it should not be assumed that all inert ingredients are
non-toxic.” Northwest Coalition for Alternatives to Pesticides (NCAP) obtained the
identity of many inert ingredients through a Freedom of Information Act request; the list
of inerts they obtained can be found at http://www.pesticide.org/FOIA/.
The BLM needs to analyze not only the potential effects of the active formula of the
herbidces(s), but also the impurities, inerts, adjuvants, and surfactants. USFS (2012) pg.
396: “…even when the inert ingredients can be identified, toxicity data on the ingredient
may be lacking. This leads to substantial uncertainty in the assessment of hazard or risk
posed by the inert ingredients. This is particularly true for wildlife species, as there is
very little data regarding the effects to most wildlife species from inert ingredients…”
There needs to be analysis of potential synergistic effects for Imazapic and other
ingredients within the formula, as well as for synergistic effects between Imazapic and
other herbicides which may be used in or near the project area. The USFS (2012) pg. 399
states that: “[c]ertain chemicals may cause synergistic effects in the presence of other
chemicals: that is, the total effect of two chemicals may be greater than that suggested by
the sum of the effects from the individual components (USEPA 2000)… information
regarding the existence or potential for synergistic effects from the herbicides discussed
in this document is very limited.” The USFS (2012) pg. 399 highlights the uncertainty
regarding the synergistic and antagonistic interactions of herbicides chemicals: “[s]ome
studies of some chemicals (not necessarily herbicides) have noted statistically significant
interactions (both synergistic and antagonistic) (Durkin, pers. com.). Even with excellent
data, the complexity of the experimental designs necessary to properly assess
interactions, and the uncertainties regarding the dose-response relationship for
interactions, make the quantitative use of interaction data in risk assessments infeasible
(ATSDR 2004, USEPA 2000b).”
The Bendire Fire Plan also needs to include a site-specific analysis for potential
accidental herbicide spills, particularly in relation to risks to waterbodies and to nontarget plants within waterbodies. For example, the BLM (2010) notes that there is a high
risk to non-target plants from accidental spills in ponds.
Please see the Endangered Species Act section of this document for further discussion
regarding potential negative impacts to Sage grouse and other listed species. Please also
see the Clean Water Act (CWA) section of this document for further discussion regarding
possible CWA violations.
Lands with Wilderness Characteristics
We are very concerned that direct and indirect effects, as well as the cumulative effects,
of this project have not been analyzed for the approximately 220 acres that have been
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determined to possess wilderness characteristics within the Bendire Fire Plan area.
Undeveloped lands, roadless areas, and lands with Wilderness characteristics posses a
variety of unique and ecologically important features. We are concerned that they will be
irreparably harmed through herbicide use in this project.
Direct and indirect effects to the human environment and to Environmental Justice
The BLM needs to analyze specific recreation sites and other popular and frequently used
areas, including dispersed and developed recreation areas, trail heads, campgrounds,
picnic areas, boat ramps, ski areas, work centers, etc. that are currently in the vicinity of
the project area. The BLM also needs to analyze effects to people, including Native
American activities such as basketry and weaving, and gathering of wild foods and
medicinal plants. The USFS (2012) on pg. 338 noted that: “[p]eople who both harvest
and consume special forest products or cultural-use plants (Table 85) may be exposed
both through handling contaminated plant material and chewing or eating it.”
The BLM also failed to analyze potential Environmental Justice issues, or analyze direct
and indirect effects of herbicide spraying on these issues. The R6 2005 FEIS found that
some minority groups may be disproportionately exposed to herbicides, either because
they are disproportionately represented in the pool of likely forest workers, or they are
disproportionately represented in the pool of special forest product or subsistence
gatherers.” For example, “[t]he R6 2005 FEIS suggested that Hispanic forest workers and
American Indians may be minority groups that could be disproportionately affected by
herbicide use” (USFS 2012 pg. 339).
FAILURE TO ANALYZE CUMULATIVE EFFECTS
The Bendire Fire Plan needs to analyze site-specific potential cumulative effects of
herbicide use, including repeated herbicide use, herbicide use in combination with
herbicide use in neighboring lands (including private lands), possible synergistic and
antagonistic interactions from multiple ingredients within herbicides as well as between
different herbicides. The cumulative effects of the Bendire Fire Plan should have been
analyzed on a site-specific basis, and should include analyses of any plans for repeated
herbicide use, how often herbicides would be used if initially unsuccessful, which
herbicides may be considered for use in the project, and degradation rates for all
herbicides that may be used. Cumulative effects analyses should also include impacts to
non-target plants, vegetation, soil resources, wildlife, fish, water quality, and other
aquatic resources from repeated herbicide use. Additionally, the potential cumulative
impacts to the Malheur River from this and other nearby actions, such as herbicide
spraying in the Buzzard Complex Fire Plan, should also be taken into consideration. The
potential cumulative impacts from this and other nearby actions, such as herbicide
spraying in the Buzzard Complex Fire Plan, to wildlife species such as birds that may
utilize wide local ranges should be analyzed.
In the Invasive Plant Treatments Final Supplemental EIS for the Deschutes and Ochoco
National Forests, Crooked River Grasslands (2012), the USFS discusses possible
cumulative effects on soil resources, including the high likelihood of multiple herbicide
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applications due to ineffectiveness of initial applications. The USFS (2012) on pg. 202
states that: [t]he cumulative effects on soil resources generally center on the possibility of
multiple applications of herbicides over a period of up to five years on an individual
project area unit. These effects could be compounded if excess residues are produced and
the degradation of the herbicide does not occur at expected rates before the next round of
herbicides was applied. The application of herbicide is likely in successive years on most
sites.” The Bendire Fire Plan needs to also disclose and analyze these and other potential
cumulative effects.
Private lands commonly use high rates of herbicides. If herbicide use is taking place in
proximity to the project area, even if it is not on BLM land, other herbicide and chemical
compounds could interact with and compound impacts of Imazapic. In addition,
synergistic or antagonistic effects may be present, including in relation to inert
ingredients, adjuvants, etc.
Other ongoing activities in the Bendire Fire area need have a site-specific analysis
conducted for potential cumulative effects. The USFS (2012) on pg. 203-204 states:
“Grazing, timber harvest, OHV use and other recreational activities would continue to
introduce invasive plants into the Grasslands and the Ochoco and Deschutes National
Forests. The overlap of grazing with treated sites could result in the direct trafficking of
hooves on treated sites and reduce the recovery time of vegetative cover. This is most
likely to occur on the Grasslands, where medusahead treatments are extensive and less so
on the Ochoco and Deschutes.” The USFS (2012) also states that: [a]lthough the impacts
of this overlap are not likely to detrimentally affect the productivity of the soil resource
enough to impede the return of vegetation, it could slow it enough to extend the risk of
erosion and potential transport of herbicide residues were it to occur.” For the Bendire
Fire Plan, it is not clear that two seasons of cattle exclusion from the project area will be
sufficient or whether this was based on any sort of scientific rationale, nor is it clear if
cattle will be excluded from the entire area proposed for herbicide spraying. In addition,
no on-site analysis was conducted to determine appropriate timeframes based on
biological rationales.
CLEAN WATER ACT (CWA)
The BLM needs to demonstrate that the Bendire Fire Plan, including the extensive
herbicide use proposed in the Plan, will not violate the Clean Water Act. The Bendire
Fire Plan failed to identify water bodies within or near the project area that could be
affected by herbicides through drift or other mechanisms. It is also not clear if the
Bendire Fire Plan includes waterbodies such as wells, reservoirs, or spring boxes. The
USFS (2012) points out that “…State water quality standards state that toxic substances
may not be introduced above natural background levels in waters of the state in amounts
that may be harmful, may chemically change to harmful forms in the environment, or
may accumulate in sediments or bioaccumulate in aquatic life to levels that adversely
affect public health, safety, or welfare, or aquatic life wildlife, or other designated
beneficial uses. Tables 20, 33A, and 33B, in Division 41 – Water Quality Standards and
Beneficial Uses of the Oregon Administrative Rules (OAR 340-41), contain the Water
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Quality Toxic Criteria for the state.” However, herbicides “could enter water through
spray drift, surface water runoff, percolation into groundwater, and wind blown transport
of herbicide attached to soil particles” (USFS 2012 pg. 230). The USFS (2012) pg. 227
also notes that: “Broadcast spraying can treat large areas rapidly but presents a higher risk
of herbicide entering water through drift.” The BLM (2010) also notes that “[d]rift from
aerial applications is the process most likely to result in herbicides getting onto non-target
areas such as stream channels.”
Aerial spraying of herbicide carries a particularly high risk of contaminating waterbodies.
The BLM failed to do site-specific analysis of this risk for the local waterbodies within
the project area, despite the risks to Clean Water Act standards and beneficial uses,
aquatic ecosystem integrity, and listed fish. The USFS (2012) on pg. 285 states: “Michael
(2004) concluded that maximum concentrations of herbicides found in streams is related
to application method with broadcast applications generating the highest concentrations.”
Despite the clear dangers of contamination of waterbodies due to aerial spraying of
Imazapic, the BLM failed to disclose or adequately analyze these risks, and failed to do
an environmental analysis for this project. The USFS (2012) pg. 313 also states that:
[d]ry sediment contaminated by herbicide could plausibly be carried by wind and enter a
stream or water body.” The BLM (2014) states that: “[l]ittle is known about the
occurrence, fate, or transport of imazapic in surface water or groundwater (Battaglin et al.
2000). However, according to the herbicide label for Plateau, in which imazapic is the
active ingredient, it is believed to be a groundwater contaminant (BASF 2008).” How
might a potential groundwater contaminant interact with the particular streams,
reservoirs, wetlands, and other waterbodies in the Bendire Fire area, and what are the
potential short- and long-term impacts to fish and other aquatic organisms?
Even in areas with no waterbodies, herbicides may still be transported relatively long
distances along roads and ditches into waterbodies. The BLM needs to do site-specific
analysis of potential risks associated with transport of herbicides through roads and
ditches to waterbodies within and near the project area. Road density and connectivity,
road maintenance levels, unique topography, geology, microclimates, and soil
permeability are among the many features that may influence potential transport, and
need to be examined through site-specific analysis within the project area. The USFS
(2012) states on pg. 237 that “[t]he highest risk of herbicide applications in dry channels
and hydrologically connected road ditches is from spraying, such as aerial spraying and
broadcast spraying.” The BLM lacks adequate and site-specific analyses for these and
other such risks in the Bendire Fire Plan.
Without a site-specific environmental analysis that includes factors such as the existing
condition of the area, the BLM cannot adequately plan for a project that will uphold
Clean Water Act standards or protect water quality. For example, site-specific features
such as topography, soil permeability, and weather patterns must be considered. The
USFS (2012) pg. 293 noted: “[s]oil permeability will dictate how much herbicide would
runoff or percolate through the soils…. Organic matter in soils holds more water than
other soil components increasing the ability of the soil to hold dissolved herbicides in the
root zone where plants can access them (Berg 2004).” The USFS (2012) pg. 293 also
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noted that: Slope steepness and topography can impact the amount of herbicide that
reaches a stream or waterbody. Even slightly soluble herbicides and those strongly
adsorbed to soil particles can be carried down slope in storm water, with steeper slopes
elevating the hazard (Durkin 2003 in Berg 2004). The Bendire Fire Plan attempts to rely
on an EA that was conducted for a separate area with different topography, hydrology,
elevation ranges, and weather patterns. Consequently, the Bendire Fire Plan will not
protect water quality or uphold CWA standards.
ENDANGERED SPECIES ACT (ESA)
ESA-listed fish and other listed aquatic organisms
Listed fish, as well as other aquatic species in and adjacent to the project area, will be
negatively affected by the widespread broadcast spraying of Imazapic over 17,000 acres.
They may also be negatively affected through subsequent herbicide use in the “Inventory
and Treat Noxious Weeds” portion of the Bendire Fire project. While Imazapic may not
have high direct toxicity to fish, it can have numerous negative sublethal effects to fish,
including listed fish. For example, Imazapic could eliminate non-target plants and insects
that are important to habitat, as well as cause sublethal effects. The BLM needs to
analyze site-specific waterbodies in or near the project area and whether there are ESA
listed or sensitive or at-risk species that could be affected. These impacts should be
avoided. The USFS (2012) pg. 282 discusses some of the risks to ecosystems: “herbicides
can alter the structure and biological processes of both terrestrial and aquatic ecosystems;
these effects of herbicides may have more profound influences on communities of fish
and other aquatic organisms than direct lethal or sublethal toxic effects (Norris et al.
1991).” The USFS (2012) pg. 282 goes on to state that: “[s]ublethal effects can include
changes in behaviors or body functions that are not directly lethal to the aquatic species,
but could have consequences to reproduction, juvenile to adult survival, or other
important components to health and fitness of the species. Sublethal effects could also
result from substantial changes to habitat or food supply.” The USFS (2012) also notes
on pg. 288 that: “[s]ub-lethal effects are considered under the ESA to constitute “take”, if
the sub-lethal effect “harms” a listed aquatic species (50 CFR 222.102).” The USFS
(2012) also says that “[m]ost direct effects from herbicides on listed aquatic species are
likely to be from sub-lethal herbicide effects, rather than from direct mortality as a result
of herbicide exposure, or from non-herbicide treatment methods.” Herbicide spraying,
particularly broadcast spraying, can contaminate waterbodies and causes detrimental
sublethal effects to species including listed aquatic species. Negative impacts to listed
fish may constitute “take” under the ESA. The BLM must conduct a site-specific analysis
to determine how listed species may be impacted by this project, and show that it is not in
violation of the ESA.
The BLM (2010) on Table 4-20 pg. 211 states that the half-life of Imazapic in anaerobic
soils can be >1,000 days. The BLM (2010) on pg. 225 also notes that Imazapic “has a
high runoff potential from soils for several months or more after application”, and that
the “average half-life for imazapic in a pond is 30 days”. Is it possible for Imazapic to
leach from anaerobic soils for over 1,000 days, thereby becoming a long-term source of
chronic contamination in waterbodies, particularly wetlands? Since the runoff potential
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from soils is listed as high, will site-specific topography and weather patterns pose
heightened risks to special status species, particularly anadromous fish that may be
migrating in fall or early spring? The BLM needs to analyze this. If aquatic insects are
exposed in the long-term to low-level, chronic doses, might the species that eat these
insects be at heightened risks of exposure to Imazapic? How might this detrimentally
affect special-status species utilizing riparian areas, including marshes and wetlands?
Will salmonids and other listed or special-status aquatic species be at heighted risk over
long timeframes?
Broadcast application is a particularly inappropriate choice for application methods on
public lands. Aerial spraying unnecessarily heightens the risks of water contamination
and negative impacts to listed aquatic species. The USFS (2012) pg. 312 states that:
“[b]roadcast applications permit less control over herbicides and frequently result in
herbicide application to ephemeral or intermittent stream channels (Michael 2004).”
Existing environmental conditions are not disclosed or included in analysis, making
planning for the adequate protection of waterbodies and listed aquatic species impossible.
It is not clear what waterbodies exist within the project area, how many miles of streams
are present, which are fishbearing, what buffers are proposed for the particular
waterbodies present, or which site-specific features or mechanisms within area may pose
the greatest risk of contamination. For example, the USFS (2012) pg. 295 states that:
“[e]xposure of listed salmonids and their critical habitat elements to the highest
concentrations of herbicides resulting from application to ditches and intermittent
channels could occur early in storm runoff. The most relevant exposure locations are at or
near confluences with perennial streams. The type of herbicide, duration of time between
herbicide application and rainfall, types and amounts soils and organics in the ditch and
distance to a perennial stream all influence the amount of herbicide available and how
much could be delivered during a runoff event.”
Furthermore, the lack of site-specific NEPA analysis for the Bendire Fire Plan heightens
the risk of adverse effects to listed aquatic species. USFS (2012) pg. 288: “If using local
environmental conditions can result in predictions of greater stream herbicide
concentrations, the risk of adverse effects to listed aquatic species may be underestimated
by relying on generic environmental input values used in the SERA (2001, 2003, 2004,
2011) risk assessments.” This quote reflects the importance of site-specific, rather than
generic analysis to protect listed species and uphold the ESA. In addition, several sitespecific factors are very important to consider, such as weather patterns and topographyboth of which can change substantially within relatively small geographic distances. For
example, the USFS (2012) pg. 289 noted that: “hazard quotients were generally exceeded
at the highest application rate (see Table 12) and in scenarios where a large storm event
occurred within 24 hours after application.” The Bendire Fire Plan should not rely on
NEPA analysis from a different fire in a separate geographic location in order to
determine potential environmental impacts. The BLM needs to consider a variety of sitespecific features in relation to risks unique to the Bendire Fire project area.
Considerations including weather patterns, topography, vegetation cover, soil
characteristics, soil permeability, amount of organic matter in soil, and slope steepness
should all be considered in site-specific environmental analysis in the Bendire Fire Plan.
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In addition, the amount and type of herbicide applied, predicted precipitation amount and
timing after herbicide application, buffer distance and vegetative cover/organic matter
associated with the buffer also need to be disclosed and considered in site-specific
analysis.
The USFS (2012) pg. 323states that: “Imazapic is “highly water soluble with an average
half life of 120 days. It has been shown to persist in soils for over one year and in some
cases up to three years (Cox 2003)…. Algae have not been shown to be sensitive to it but
there is a potential risk to aquatic plants at the highest application rate (SERA 2004c).”
Since Imazapic can persist in the soil for up to three years, does this also mean that
waterbodies in the area may continue to be at risk of contamination from Imazapic being
released from soil storage for up to three years? What are the risks to non-target plant
species and to listed aquatic species in relation to the highly water-soluble naturel of the
herbicide, or from its long persistence timeframe in soils? The BLM (2010) noted on pg.
that there are “moderate” risks to terrestrial plants, special status plants, and aquatic
plants in streams from Imazapic use at maximum application amounts. The BLM needs
to consider and analyze such questions for the Bendire Fire area with a site-specific
environmental analysis.
Columbia spotted frogs (and/or Oregon spotted frogs if within the project area)
Use of herbicides should be prohibited in or immediately adjacent to wetland habitats, or
other areas where listed or sensitive amphibians could be present. The USFS (2012) pg.
385 states that: “potential causes of amphibian declines investigated include habitat loss,
non-native predators (e.g. Drost and Fellers 1996, Knapp and Matthews 2000), and
disease (Muths et al. 2003, Berger et al. 1998, Berger et al. 1999), pesticides (Bridges and
Semlitsch 2000, Hayes et al. 2006), climate change (Blaustein et al. 2001, Crump 2005),
and ultraviolet radiation (Starnes et al. 2000, Adams et al. 2001), among others…. There
is no “smoking gun” at the global scale and all the causes are implicated to some degree
(Halliday 2005).” Little testing or information is available regarding the possible effects
of Imazapic or any of its associated inert ingredients, surfactants, impurities, or adjuvants
to amphibians, including Columbia and/or Oregon spotted frogs. Some herbicides and/or
their associated ingredients can negatively affect amphibians. For example, the USFS
(2012) pg. 386 noted that “Relyea (2005a, b) has demonstrated that glyphosate with
POEA surfactant is lethal to amphibians, but his studies mimicked aerial applications”.
The USFS also noted on pg. 386 that “The herbicide atrazine has been implicated in
feminization of some amphibians (Hayes et al. 2002, 2003, 2006).” The BLM needs to
include this lack of information in its analysis and in worst-case scenarios, as well as the
potential for unknown and unintended impacts, in relation to these issues.
The USFS (2012) on pg. 421 notes that the “[d]ata on herbicide effects to amphibians is
limited”. They go on to state that data on Imazapic is “insufficient to evaluate risk of sublethal effects.” The USFS (2012) on pg. 423 states “[a]dult spotted frogs could also be
dermally exposed to herbicides as they move through treated vegetation or soil”. The
document also states that “[t]here is insufficient data to quantify dose received from
dermal exposure to contaminated vegetation or soil, but it is likely to be much less than if
the frog was in contaminated water and could easily absorb the solution through its skin.”
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The USFS (2012) also states on pg. 421 that Imazapic and several other herbicides are
thought to pose a low risk of mortality to amphibians. How low is the risk to amphibians?
Does the BLM have sufficient data to do a quantitative risk analysis regarding herbicide
use and aquatic species such as Columbia spotted frogs and other listed or sensitive
amphibians and aquatic-associated species?
Crater lake tight-coiled snail
Crater lake tight-coiled snails are considered to be a Sensitive species. In their analysis on
the Deschutes National Forest, the USFS (2012) found that invasive plant treatments
“may impact” the Crater lake tight-coiled snail. We are concerned that effects to this
species from aerial herbicide spraying have not been considered by the BLM, and that no
site-specific analysis has been done for the Bendire Fire area.
Sage-grouse
Sage-grouse are considered to be a Sensitive species. While Sage-grouse are not currently
ESA listed as Endangered or Threatened, challenges to this determination are currently in
progress. Herbicide spraying may negatively affect Sage-grouse and other sensitive
species through a variety of mechanisms. For examples, herbicides may cause shifts in
native plant communities, biodiversity, and Sage-grouse forage, which may result in
possible detrimental impacts to Sage grouse. The USFS (2012) states (pg. 156) that
Imazapic is associated with hazards to non-target vegetation. Specifically, the USFS
states that: “several new herbicides (chlorsulfuron, metsulfuron methyl, sulfometuron
methyl, imazapic, and imazapyr)…are associated with hazards to non-target vegetation
(R6 2005 FEIS, 4-27 to 4-33)”. It is not clear if Imazapic is the only herbicide that will be
used for the life of the Bendire Fire Plan project and associated actions. The BLM needs
to disclose and analyze all herbicides that may be considered for use as part of the
Bendire Fire Plan.
The BLM (2010) states on pg. 350 that “some chronic growth reduction was noted” in
birds from exposure to Imazapic. We are very concerned that because proposed aerial
spraying of Imazapic overlaps with priority Sage-grouse habitat, herbicide exposure will
negatively effect Sage-grouse, including growth rates of chicks and juveniles, or have
other unforeseen and unintended negative effects.
We are concerned about the lack of analysis concerning affects on herbicides on the
cover that Sage-grouse depend upon for rearing chicks, shifts in native plant species
composition, and other unintended effects. Many potential effects have not studied and
are not fully understood. The USFS (2012) pg. 362 states: [a]vailable literature on the
effect of herbicide applications is limited to the effects of sagebrush reduction or removal
(Braun 1998; Connelly et al. 2000; McCarthy and Kobriger 2005).”
We are concerned that surfactants may have unintended negative effects on Sage-grouse.
In the USFS (2012) discussion on pg. 412 on the effects of surfactants on birds and their
vulnerability to contamination, the document points out that research is lacking. Due to
lack of data, mammals have been used as surrogate species for birds, and even then
potential problems were uncovered. There is apparently only one study that has been
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conducted on the effects of certain surfactants on birds. We are very concerned that Sagegrouse and other birds may suffer adverse negative effects due to any surfactants,
impurities, inert ingredients, etc., and that the BLM has not conducted any site-specific
analysis of potential effects to Sage-grouse from this project. Is the BLM planning to use
the maximum application rates? What happens at maximum exposure rate to Sage-grouse
and other birds? Have these exposure rates been tested?
The BLM also needs to consider exposure and contamination to Sage-grouse chicks from
herbicides use. Chicks rely heavily on insects for forage, so estimates for small birds
consuming contaminated insects must be considered (USFS 2012 pg. 413). An analysis
also needs to include potential effects from other ingredients in the herbicide formulas
such as surfactants, inert ingredients, impurities, adjuvants, etc., on chicks.
Yellow rails
Are Yellow rails (a state Sensitive species) present within the project area? The USFS
(2012) states on pg. 415 that the “[r]isk of effects from herbicide exposure is evaluated
using the insectivorous bird scenario.” The BLM should look at quantitative estimated
doses to small insectivorous birds based on consuming contaminated insects.
Unfortunately, there are no studies on chronic dose estimates or data on long-term
herbicide residues on insects (USFS 2012 pg. 415).
There are several unique features within the Bendire Fire Plan area, including Beulah
reservoir and other waterbodies that may support wetlands, marshes, and small ponds.
We are concerned about the effects to these habitats, as well as the species they support if
the herbicide use in this project is implemented as proposed. Yellow rails are one of
many species that may be affected.
Butterflies: Silver-bordered fritillary
Silver-bordered fritillaries are considered to be a Sensitive species. Herbicide spraying
should not occur in areas supporting listed butterflies or other ESA-listed insects. For
example, the USFS (2012) pg. 369 shows that “[t]he silver bordered fritillary can be
found in bogs, open riparian areas, and in marshes containing a large amount of willow
and larval food plants (Warren 2005). Spraying should not take place in these areas.
Aerial spraying should not be used as an application method, as the risk of contaminating
waterbodies, including marshes, is unnecessarily high. Occurrences of the Silverbordered fritillary have been documented in the Prineville BLM District, and may also
occur in the Vale District. Effects of Imazapic have not been tested on these butterflies or
on many other insects.
In their analysis on the Deschutes National Forest, the USFS (2012) found that invasive
plant treatments “may impact” the Silver-bordered fritillary. We are concerned that
effects to this species from aerial herbicide spraying have not been considered by the
BLM, and that no site-specific analysis has been done for the Bendire Fire area.
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Pygmy rabbits
Pygmy rabbits are considered to be a Sensitive species. We are also concerned about the
potential effects from herbicide use in the Bendire Fire Plan to Pygmy rabbits, which are
a Species of Concern under the ESA. Particularly because they are a small mammal, we
are concerned that they may be affected by eating contaminated forage, and that young,
immature and juvenile pygmy rabbits as well as pregnant rabbits may be especially
vulnerable to contamination and subsequent negative effects.
Bats
Townsend’s big-eared bats are considered to be a Sensitive species. Are there any listed,
sensitive, at-risk, or species of concern bats, such as the Townsend’s big-eared bats
present within or near the project area? We are concerned that possible effects to bats
from ingesting Imazapic-contaminated insects. Would Imazapic, or the combination of
Imazapic with other ingredients in the formula, exceed the toxicity index in bats? Would
exposure cause detrimental sublethal effects? Data to determine possible vulnerability to
Imazapic to bats is lacking. The USFS (2012) pg. 411 notes that: “[d]ata is lacking on
risk from chronic exposure to contaminated insects.” We are particularly concerned that
the large acreage proposed for herbicide spraying in the Bendire Fire Plan will increase
the probability of bats consuming a high volume of contaminated insects.
We are also concerned about possible negative effects to other listed, sensitive, at-risk,
and management indicator species within and near the project area. Possible listed,
sensitive, at-risk, and management indicator species that may be found within or near the
project area were not disclosed by BLM, nor were potential direct, indirect, or cumulative
effects analyzed for the Bendire Fire Plan. Possible examples include but are not limited
to certain species of raptors, waterfowl, woodpeckers and primary cavity excavators,
neotropical songbirds, mustelids, aquatic macroinvertebrates (including mussels and
caddisflies), and non-target sensitive or listed plants. What rare, focal, listed, sensitive,
management indictor, and at-risk species are found within this area? We are concerned
that, for example, herbicide spraying may drift into riparian zones and negatively effect
neotropical songbirds, migratory songbirds, water fowl, and many other species. Also,
forage for grass-eating or insect-eating birds may be exposed and contaminated through
aerial spraying of Imazapic. Data is limited about effects to terrestrial insects from
berbicides, insects which may be primary forage for birds. Also, the BLM (2010) notes
on pg. 249 tat: “[m]ammals are more susceptible during pregnancy and larger mammals
are more susceptible than small mammals.” What are the possible effects on specialstatus mammals during breeding season from the aerial spraying of Imazapic on over
17,000 acres, particularly to mammals that may forage on potentially contaminated plants
or insects? Will contamination of over 1,000 days from herbicide leaching from certain
soil types be present and continue to affect these species? The BLM needs to analyze and
disclose these potential impacts. It appears that the Bendire area contains, for example, a
reservoir that may provide unique and valuable habitat for wildlife and aquatic species.
Unique habitats such as marshes, wetlands, reservoirs, etc., should be considered in a
site-specific analysis, and the potential effects of herbicide spraying on these habitats and
the species they support needs to be analyzed and disclosed.
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Thank you for considering our comments. I am happy to answer any clarifying questions
and/or discuss our Appeal.
Sincerely,

Paula Hood
Co-Director, Blue Mountains Biodiversity Project
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